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Grand River Solutions

We exist to help create
safe and equitable work
and educational
environments.

Mission

Bring systemic change to
how school districts and
institutions of higher
education address their
Clery Act & Title IX
obligations.

Core Values

Responsive Partnership
Innovation
Accountability

Transformation

* Integrity
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Overview of Title IX Investiga&gn

Notice «@
QO

Trained investigator collects information

Investigator shares evidence “directly relat '%Ilegations with parties

Parties have 10 days to respond

&

Report O
Parties have 10 days @&spond



Overview of All Other Investi\gations

K

Trained investigator collects information O\/

Sharing of evidence?

N
e

Response?

— O
B

O



Impartiality S
A

WHAT DOES THIS
REALLY MEAN?




No Prejudging \Qéb

“Believe all victims” does not mear@ estigator is
biased - a member of the faculléI dministration can
(and should!) show kindness a disclosure is made,

without having any impa E e process.
ard a case is not a judgment

The decision to brlng
on the merits.

Q ?‘$
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Bias and Conflict of Interest ;C:)

Demonstrated bias - cannot have sbg\ bias against
any particular gender, or agamstg plainants or
respondents generally. %O

Actual conflict of mtegz}tt{eooking for something more
than a potential or ulative conflict.

?‘
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Preponderance of theg

Evidence

More likely than not

A finding of resnesivility =
There was <''fficient reliable,

credible e ‘ideiice to support
a.'nuing, by a
nre fonderance of the
av.~ence, that the policy was
violated

o

Do¢s no mean 100% true or
accurate

A finding of not responsible
= There was not sufficient
reliable, credible evidence to
support a finding, by a
preponderance of the
evidence, that the policy was
violated







: N +KEEP IN MIND THERE
Types of Evidence Am%emr’&z?ﬁ@%. TS THATSUPPORT

My msmm@\ CLUSIVE .

« Online information

« Gut instinct A f_:__f;__»'_:___.

» Direct vs. circumstantial Q/ —Z 3
- Hearsay Q§ T
* Relevance

Common sense $0
?\



Evidence
What Evidence Are You Using and

Direct

Circumstantial

Past conduct of respondent

Past conduct of complainant

Past sexual activity between complainant and respondent

Dating or domestic violence — past hictoiy

vV &

Medical, privileged

Impact statement?

What is an appropriate understanding of trauma?

What is appropriate 1o reference in the report?




Directly
Related
Evidence

Regulations do not define “Directly Related” e 7icance.

Preamble states it should be interpeted using its plain and
ordinary meaning.

-

Term is broader than:

dence” as otherwise used in Title IX regulations, &

- “all reIevanﬁ
* “any in%’ n that will be used during informal and formal

discipli eetings and hearings” as used in Clery Act

:nciudes evidence upon which the school does not intend to rely in
reaching a determination regarding responsibility and inculpatory or

exculpatory evidence whether obtained from a party or other source.




Logical connection between the evidence
and facts at issue

Assists in coming to the conclusion - it is

“of consequence”

Tends to make a fact more or les probable
than it would be without that evidence




Can You Hax\eﬁ;\g
General Ru@%bout

Evidencedn Title IX
Invgsﬁgations?
Q

?\
X




Evidence
Rules

D
?\
C?E

Rape shield protections

Privileged informaticr not permitted
without waiver

hviedical information requires written
parmission

Cannot require release of any privileged
information (lawyer, clergy, therapist,
hospital)







Evaluating the Evidence

Is it relevant?

Evidence is relevant if it has a tendency to make a material f& o or less likely to be true.

Is it credible/reliable?
@e avidence worthy of belief?

A 4

What weight, if any, should it be given?
Weight is determined by the finder of fact!



Relevance is Not:

SE
- <

mm Believability of the evidence

Based on type of evidenca.
circumstantial, direct

mw Based on como’icated rules of court







There are Two Different S
Points of View O§
\

You believe one Corroboration? 0,&

party’'s version  Plausibility?
of events over They were convﬁﬁv:hen they shared their story?
another. Why? They cou Q\have seen what they said they saw?

That@ékes no sense?

seemed more trustworthy?

O ?‘ Some combination of the above?
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Reliability vs. Credibilig}g

convincing.

Reliabifi Credibility



Historically, They Have Been
Treated as Being the Same>$

« Inherent plausibility: Is the testimony belle&;%‘le on its face? Does it
make sense?

 Demeanor: Did the person seem to ng the truth or lying?
« Motive to falsify: Did the perso e a reason to lie?

« Corroboration: Is there witn tlmony (such as testimony by

eyewitnesses, people who @ e person soon after the alleged
incidents, or people whgdistussed the incidents with him or her at

around the time that occurred) or physical evidence (such as

written docume?; ) that corroborates the party’s testimony?

- Pastrecord: e alleged harasser have a history of similar
behavior in the-past? (Would you ever look at history of complainant?)



Model Jury Instructions O$%
1.7 CREDIBILITY OF WITNESSES %«\

In deciding the facts in this case, you may have to degj ch testimony to believe and
which testimony not to believe. You may believe ev@w g a witness says, or part of it, or
none of it.

In considering the testimony of any witness; may take into account:
(1) the witness’s opportunity and abilit@ or hear or know the things testified to;

(2) the witness's memory; \

(3) the witness's manner while test%g;

(4) the witness's interestin t @come of the case, if any;

(5) the witness's bias or pr e, if any;

(6) whether other evi ontradicted the witness's testimony;

(7) the reasonabl the witness's testimony in light of all the evidence; and
(8) any other fact hat bear on believability.




Credibility or Reliability? o

Reliable Evidence

person’s account of their truth.

It is probably true and @Iy on
it.

?\
o

| can trust the consistency of the &2

| trust their account based on their tone
and reliability.

They are honest and believable.

It might not be true, but it is worthy of
belief.

It is convincingly true.

The witness is sincere and speaking their
real truth.



A credible witness

may give unreliable S
o

testimony.

» Sleepers (1996) Q@Q\
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Vinny (1992) O\/
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* Did the wi n& correctly observe,
proces rpret and recall the
infor n? Is there

Reliability :X?/c@boration?

redibility: bias, collusion,
Q} otive in outcome, lying, judging
the person

o

GRAND RIVER SOLUTIONS



Credibility: What
Factors Do You S
o

Consider?

« Corroborating evidence
« Inconsistencies O\’
« Consider the logic CJ

 Insufficient explanation of AQ/Q\

inconsistencies?

« Consider the logic of persc@Q\

narrative.
« Consider the impa uma

GRAND RIVER SOLUTIONS



Assessing Credibility
Do You Use These?

Inherent plausibility: Is the testimony believable on its face? Does it make sen<2?

Demeanor: Did the person seem to be telling the truth or lying?

Motive to falsify: Did the person have a reason to lir?

W

Corroboration: Is there witness testimonyv (su~h as testimony by eye-witnesses, people who saw the person soon after
the alleged incidents, or people who discucsed the incidents with him or her at around the time that they occurred) or
physical evidence (such as written docunicntation) that corroborates the party's testimony?

Past record: Did the alleged harasser have a history of similar behavior in the past? (Would you ever look at history of
complainant?)







Do You Need to

See or Question
the Withess?

» Reliability?

Q-

» Plausibility? <</

» To find corroborating Q§
evidence?

 Motive to lie? $o
* Past record? QQ\?“



&

. Demeanor evide @fers to the
non-verbal cuesgiven by a witness
while testifyingyincluding voice

What is tone, faci ressions, body

languagenand other cues such as

Demeanor th.wner of testifying, and the

s's attitude while testifying.

EVldence7 \Qhe Role of Demeanor Evidence in

Determlnlng Credibility of Witnesses
ép in Fact Flndlng The View of ALJs .
?\ Ogden, G., March 15, 2000

X
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https://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?article=1178&context=naalj

Cultural Cues and Demeano;b
Credibility O$

« Some cultures say refusing to look someone in @ is evidence of
unreliability. Others say itis a sign of respect

« Querciav. United States, 289 US 466, 471— 33). Judge told jury that
wiping hands during testimony is almos ways an indication of lying.”
Reversed

* In citing professional psychologg'ﬁW nions, Sannito and McGovern provide
practical insights on non-ver munications. They state that people with

enlarged pupils are comp ate and those with beady-eyes use cold logic;
a person who looks up@) the left while thinking is metaphorical and one

who looks to the ri sons logically; thin lips mean frugality; hands and
feet are more e ive than a face; and a low-pitched voice indicates
confidence, wh high-pitched voice reduces believability. (Courtroom

Psychology for Trial Lawyers, Sannito and McGovern, 1985)



Demeanor Evidence: Are Yog‘9
Worthy? O$

Dyer v. MacDougall, 201 F.2d 265, 268-69 (2d Cir. X) (acknowledging the
conduct, manner, and appearance that make@/\/itness's demeanor).

are compassionate and those with eyes use cold logic; a person who
looks up and to the left while thj Is metaphorical ... alow pitched voice

Courtroom Psychology for Trial Lawyers ;1 é520): “People with enlarged pupils
indicates confidence, while a @pitched voice reduces believability.”

Judge Learned Hand: “ ole nexus of sight and sound .. .islostin a
written record. . .. ords that a witness utters . .. are again and again of
no probative wei all because of his address, his bearing and his

apparent lack telligence.”



Demeanor Evidence &
o$

- Black's Law Dictionary: “[T]he tone of voice in whi }\Nitness's statement is

made, the hesitation or readiness with which i swers are given, the look
of the witness, his carriage, his evidence of, ise, his gestures, his zeal, his
bearing, his expression, his yawns, the u is eyes, his furtive or meaning

glances, or his shrugs, the pitch of '@Jce, his self-possession or
embarrassment, his air of candor eming levity.”

« Blackstone: “Demeanor i des witness’s quality, age, education,
understanding, behavi@

« “Jurors base credibility on social status, style of speech, clothing, or
occupation.”



Catholic
University

Credihility includes attitudes,
) a ance, and conduct.
Law Review Q~\

Q@SP

\
(QO
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Look at this Person: They arggnot
Worthy of Belief! O$

« Clarence Darrow, all he did was ask that W|tnessx§g} up and turn around
for the jury. He asked no questions. He said y wanted the jury to get a

good look at you.” Why? O

« Sothejury could see that the wﬁne@?&d a swollen face, bleary eyes, puffy
eyelids, and reddish-purple nos ed the habitual drunkard. His shaggy
hair had been a stranger to ti?&ush or comb for so long as to have become

tangled or matted. His cl ere covered with dirt and great and his huge
hands were covered wij

e |sthis sufﬂaen@&e witness would not tell the truth?



Why Do We
Believe Some S
| o

People? \S\\

* James Earl Jones, Sean QQ/Q\
Connery, Katie Couric Qs

» What do they have inQ

common? ?~
o







I Complainant sobbed throughout
interview, except when talking about se:

Example 1:
Wh at Does Complainant did rat g2 <o police
this “Prove”
tO YO U? oraplainant reported to Title IX only

after failing a class

Complainant was laughing when telling her
roommate what had happened. Two weeks
after alleged assault, Complainant saw
Respondent in a bar and asked him to dance.

GRAND RIVER SOLUTIONS



Where Does Trauma Fit In? $g
O

Trauma and credibility — one nces not prove or
disprove the other.

A\ N\

Evidence of trauma is not evidence that this
respondent violaied your policy in this instance with
this complainztit.

GRAND RIVER sSoOoLUTIONS



How to Put Your
Credibility Assessment &
in Your Report O

e Factors to consider Q‘
 Best practices QQ/

« Showing your work @

S,
S

T

GRAND RIVER SOLUTIONS



| Report: Step 1

Determine the material fac:{%

Det.ermine U dﬁg&ed - consistent, detailed and
which &si le, and/or agreed upon by the
oo

material ies
facts ar

% [e.g., Xand Y attended a fraternity party
on April 5, 2019]

Q} Disputed - unsupported by

documentary or other evidence, or are
facts about which an element of doubt
[e.g., X alleged that Y kissed her without
her consent around 1 am at the party,
and Y asserted he never kissed X and

~wenthomeearly]
GRAND RIVER SOLUTIONS




Why are some facts are ?%pted and others

rejected?

State the re&&g\\/\/h [e.g. “While Y maintained

that he n sed X and went home early,

Fo r Th Ose several sses corroborated that Y was at the

part 3 a.m. In addition, a photo was
Fa Cts that are %‘ d by a witness showing Y kissing X.
In Dispute

to be true.]

refore, | find that Y’'s version of events
Q§ cannot be credited as being more likely than not

Is this based on credibility or reliability?

GRAND RIVER sSOLUTIONS



Where Does Trauma Fit In? $g
O

Trauma and credibility — one nces not prove or
disprove the other.

A\ N\

Evidence of trauma is not evidence that this
respondent violaied your policy in this instance with
this complainztit.

GRAND RIVER sSoOoLUTIONS






Sexual Assault: Federal D 8ﬁ?ut|on
,\\

o

Any sexual act directed against another person, without Qsent of the victim, including instances
where the victim is incapable of giving consent.

Rape (except Statutory Rape) A.@E

The carnal knowledge of a person, without sent of the victim, including instances where the
victim is incapable of giving consent beczu |s/her age or because of his/her temporary or

permanent mental or physical incap;

Sodomy
Oral or anal sexual mtercour@a another person, without the consent of the victim, including

Sex Offenses

instances where the victi apable of giving consent because of his/her age or because of his/her
temporary or permanent meéntal or physical incapacity




Findings o(@?ct

« A "finding of fact"

« The decisi her events, actions, or conduct
occurre% piece of evidence is what it purports to
be

- B an available evidence and information
@wmined by a preponderance of evidence standard
Q\\ etermined by the fact finder(s)

o

r example...

« Complainant reports that they and Respondent ate ice
cream prior to the incident

- Respondent says that they did not eat ice cream

« Witness 1 produces a timestamped photo of
Respondent eating ice cream

* Next steps?



- - S
Policy Analysis O
Qo
| OO I-El
- Break down the policy COO N

into elements

- Organize the facts.bé !@Q\

the element to wh

they relate $0
<l




Allegation: Fondling Oéb

S
Fondling is the: O\’
a touching of the private body rt%of another person
a for the purpose of sexuaﬁi\cation,
a without the consent o% ictim,
Q including insta ere the victim is incapable of giving

consent becag f their age or because of their

temporar ermanent mental incapacity.

X




Weighing the Evidence & ng
a Determination \S\\

Evaluate the relevant evidence %C>

collected to determine what weight, J
any, you will afford that item of ?{
evidence in your final determi a{& ;
Apply the standard of progf the
evidence to each elem§@ the

alleged policy violationry
Make a determirfgtion as to whether or
not there has a policy violation.



uestioning to Assess Reliabi
Q g abifity

Authentication

Inherent Plancioility

\_A
Logic

—orroboration

s

Other indicia of reliability




Cg
Questioning to Assess P\@ﬁ’ability
N

\Y
No formula opportunity to vi%é)
exists, but ability to rei((/
consider asking motive@br ate
guestions plagSmility

about the @istency
following: Q\ character, background, experience, and training

Q coaching



Final Report - Within 7 business days
\Q$

The allegatio

Descript@@ﬁxall procedural steps
Findingsyoft fact

C sion of application of facts to
Q@gﬁcy

ationale for each allegation
Sanctions and remedies
Procedure for appea




Opinion Evidence

When might it be relevant?

How do you establish a
foundation for opinion
evidence so that the
reliability of the opinion can
be assessed?




Investigating the Products of t vestigation

S
\%
O

Q
\Q@

Never assume that an item Ask questions, request Request further
of evidence is authentic. proof., investigation of the

?s authenticity if necessary.

Asking Questions to Assess Aggﬁéﬂicity






Elements of a Report

Procedural Applicable policies

background and procedures Allegations Charges

Witness Evidence o Analysis and
Credibility :
statements + Respoisa rationale

Evidentiary
standard

Conclusion



Example: Sexual Harassmentv{g
What was the conduct? O

AN
Unwelcome conduct (determined by a re\a>>nable person)

Sexual or based on sex é

Severe &é\

Pervasive Q
=

Objectively off
Denial of eqé access




V\%
Background «\O
Information W

\%
0

« Includes how case came to you Q/Q\

« All decisions made (e.g., del@r police
investigation, proceed wj

complainant) %@
« Charges QQ\?\



Allegations and
Charges

« Distinguish what was alleged fro
was charged

* Allegations that did not r@i
S

charges
 Referrals to other Q@J
departments

?\
X

\Y
O
R



Withess Statements

- Accurate, timely notes %

 Review and retype as close in tQQa
possible N\

 Verification of notes Q‘

* Use of initials or other ing to
preserve identity

» Sharing of notes ?‘
e Start using the@r\mation to fill in
timelines



Writing the Report
An Approach

First, get all the background set

What are the charges?

Put the policies in front of you

What evidence are you us.1g:

* Relevant and cre @
« How to handle @vidence gathered, not used




Timelines C
Ov\

After sorting out all the credioig, relevant evidence,
create one timeline of what took place:

o Why are othefiwersions of the timeline incorrect?

%\
- Who knew w?hég d when?
V

<



Example of a Timeline $%
e According to Complainant: 0«\0

 Gotto party at 11:00 p.m.

« Had 3-4 beers prior while waiting @lends to get dressed
« Bigdinner at 5:30 p.m.

« Had some jello shots when %/%)t to party

 Remembers someone g a comment at midnight

« Remembers falling n‘while dancing, maybe after midnight
 Remembers som picked him up;they were laughing

« Remembers briffg’in bed with respondent and that she pushed him

onto his b@ nd got on top of him



Example of a Timeline, con’gg

« According to Witnesses: 0’&
« Got to party before midnight \

« Everyone was drinking before the%@, but no one paid attention
to consumption by complaina

« Saw complainant have jello
« Not sure if complainan ny other drinks after the jello shots
e Complainant was re obbly after jello shots

« Complainant star@ ancing, which he never does, and someone
im and both fell down; both picked each other

else bumped,
up and kewgﬁcing
« Respondentmarrived at party late, maybe 1:00 a.m.

when first got to party



Example of a Timeline, C0n$‘b

According to Respondent: ’\\
At lunch, complainant and responde@%éed to hook up later that

night
Respondent was very late gettl@c@)party had been at two other
parties prior to that one

Did not see complalna mg anything at party
Complainant did no own, was dancing and talking to others
Complainant rec eir plan to go hook up, and suggested they

leave together.t back to her apartment

They left p&ound 2:00 a.m.

Complainantinitiated sex the first time; she initiated sex the second
time



Analysis and Rationale O
e
« Make factual determinations

- For each allegation, what are th Q/Q\

elements? ®

 Look at each element

« Apply the factual deter tions to each
element

- Be guided by poliey definitions

- Start by makin{fé tual determinations

not ultimate deeiSions as to whether or
not the policy was violated



Let's Practice!

Sarah is a senior, and a promising chemistry prodigy. She I aZ always wanted to work in
Professor Chem'’s prestigious lab.

One day after class, she approaches David Cherr, a "aculty member, to ask him about the
upcoming interview and selection processes. Sh asked him if they could go out for a
cup of coffee to discuss the application prucss, and he agrees. They find a local coffee
spot and start chatting and stay for about t'wo hours.

The next week, Sarah again invites Savid Prof out for a coffee, and he agrees. As it is
getting late, they then decide o yrab a bite to eat at the bar next door. While there,
Sarah suggests that they kv« a few shots of whisky, which they do.

GRAND RIVER sSoOoLUTIONS



Practice, cont.

As the evening goes on, Sarah starts leaning against David <.enr), and he casually puts his
hands on her thighs as they talk. After another round ot shots, the two of them start to
kiss, and Sarah invites David up to her apartment to have another drink before he heads
home. He agrees.

When they get to Sarah’s apartment, David tells Sarah that he needs to lie down, as he
does not feel well, and she offers him her b2a. David goes to the bed and falls asleep.

In the morning, Sarah wakes up ir. e bed next to David. When she wakes up, both she
and David are naked, although Sarch does not remember removing any of her clothing.
As she starts to sit up, she fe2i- come vaginal soreness and realizes that she and David
had sex during the night.

GRAND RIVER sSoOoLUTIONS



Practice, cont.

Sarah invites David out for drinks the next week, as she is feeling awkward and
uncomfortable around him and wanted to talk to him to “clear the air.” He declines.

Following the application and interview, Scrzh discovers she is not invited to join the
prestigious lab.

Two weeks later, Sarah files a comricint of sexual assault against Professor Chem.

GRAND RIVER soLUTIONS



Facts Not in Dispute $%
O

« Sarah is a senior 'Q
 Professor Chem is a member of the fac@&d it is hard to get a

position in his lab %

e Sarah was the one who approach fessor Chem and invited him

for coffee
e She told him she wanted to t@}&ss applying to work in his lab
e They went to the Peet's e shop around the corner

e Sarah again asked Pr or Chem to coffee a week later

« They wentto th% Peet's for coffee
« They both hac@ s at the bar next door



Facts Not in Dispute, cont. $%
O

« David asked to lie down once he was in Sare@&%artment and fell
asleep

« Both were naked when they woke up
« Sarah invited David out for drlnks eek after the incident when

they both woke up naked
« David declined her invitatio ‘ngo out again

e Sarah did not get adml@ s a graduate student into David Chem's

ab ?s
X



Facts In Dispute $%
O

«  Who suggested getting a bite to eat «\

«  Who suggested having shots to drink 0

« Sarah says they had whisky — David sa ordered shots of tequila

» David says she is the one who first Iegy against him in the bar, which
she denies

on her thighs, which he de
« Who initiated the kissi

* Neither one remenﬁ\ who suggested that they go up to Sarah'’s
apartment after g in the bar

« Neither one r@mbers removing any clothing
« David denies that they had sex

e Sarah says David is the onégvygé\ itiated touching by putting his hands
the bar



Evidence Reviewed c
o$

 Interview of bartender, who remembers no@ﬁg\
« Sarah’s application to work in the lab

« Past disciplinary history of David Che%r@No years ago there was a
complaint that he had mapprop& ied to help a friend’s daughter

get admitted to the school, but was no finding of wrong-doing

* There was another past co@nt that he had made sexually
suggestive comments to.soMeone working in his lab, but there had
been no follow-up to@omplaint and no documentation available
to review

« Bartab was recﬁ) ed — no one has it; according to restaurant, tab
was paid in ca



Applying Evidence to Report Elements
Procedural background E

Applicable policies and procedures

Allegations Y

Charges

Witness statements

Evidence

Response

Credibility

Analysis and rationale
Evidentiary_gtandard
Conclusion




Leave Us Feedback:

Questions?

Email Us:
jody@grandriversolutions.com

info@grandriversolutions.com

£ @GrandRiverSols
K1 [ Grand River Solutions
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